§142.39

(c) The Administrator has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the pen-
alties and assessments.

(d) The Attorney General has exclu-
sive authority to compromise or settle
the case while any judicial review or
any action to recover penalties and as-
sessments is pending.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the Administrator, or
the Attorney General, as appropriate.
The reviewing official may recommend
settlement terms to the Administrator
or the Attorney General, as appro-
priate.

§142.39 How are civil penalties and as-
sessments collected?

31 U.S.C. 3806 and 3808(b) authorize
the Attorney General to bring specific
actions for collection of such civil pen-
alties and assessments including ad-
ministrative offset under 31 U.S.C. 3716.
The penalties and assessments may
not, however, be administratively off-
set against an overpayment of federal
taxes (then or later owed) to the de-
fendant by the United States.

§142.40 What if the investigation indi-
cates criminal misconduct?

(a) Any investigating official may:

(1) Refer allegations of criminal mis-
conduct directly to the Department of
Justice for prosecution or for suit
under the False Claims Act or other
civil proceeding;

(2) Defer or postpone a report or re-
ferral to the reviewing official to avoid
interference with a criminal investiga-
tion or prosecution; or

(3) Issue subpoenas under other stat-
utory authority.

(b) Nothing in this part limits the re-
quirement that SBA employees report
suspected violations of criminal law to
the SBA Office of Inspector General or
to the Attorney General.

§142.41 How does SBA protect the
rights of defendants?

These procedures separate the func-
tions of the investigating official, re-
viewing official, and the ALJ, each of
whom report to a separate organiza-
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tional authority in accordance with 31
U.S.C. 3801. Except for purposes of set-
tlement, or as a witness or a represent-
ative in public proceedings, no inves-
tigating official, reviewing official, or
SBA employee or agent who helps in-
vestigate, prepare, or present a case
may (in such case, or a factually re-
lated case) participate in the initial de-
cision or the review of the initial deci-
sion by the Administrator. This separa-
tion of functions and organization is
designed to assure the independence
and impartiality of each government
official during every stage of the pro-
ceeding. The representative for SBA
may be employed in the offices of ei-
ther the investigating official or the
reviewing official.
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